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                TO:  ALL INTERESTED PHYSICIANS 

 
 We wish to report on a case of first impression which was recently published and could 

have impact on the commercial-medical aspects of practice for certain physicians.  Although the 

matter arose, and was decided in Florida, any case of first impression is always viewed as being 

of possible significance for other jurisdictions. 

 

 A business corporation developed and financed a medical concierge practice and also 

managed the practice.  Of course, this is the normal pattern in entities of this type.  As part of the 

publicity outreach to attract patients the commercial entity advertised the outstanding skills of its 

physician participants. 

 

 As fate would have it a patient suffered severe injury and later died, as a result of what 

could, and was, found to have been caused by the malpractice of one of the members of the 

concierge practice.  The novelty arose when one of the defendants named was the business entity 

itself which had developed the practice, as well as the individual physicians who had 

participated in the patient’s care. 

 

 The business corporation argued rightly that it had nothing to do with the care 

rendered and thus could not be found to be negligent in any way.  This defense might look good 

on paper but the plaintiff argued that the decedent had selected the practice based upon the 

advertising of the skills of the participants and thus one should be found liable if the advertising 

itself was not accurate. 

 

 The jury had no difficulty finding the treating physicians to have been negligent and 

then determined that the advertising of the commercial entity was misleading and found that 

entity to be culpable as well.  The case is presently being appealed by the business. 

 

 The ramifications are highly significant.  If upheld on appeal the concierge managers 

could be held responsible for any malpractice committed by any of the hundreds of physicians 

within its organization.  The more successful in soliciting physicians to join such an entity the 

risks are multiplied as the organism grows.  One can only grow the entity by advertising and it is 

difficult to create a “pure vanilla” ad campaign which would attract patients into the fold. 

 



 The appeal itself poses interesting issues.  If one advertises that the participants are 

skillful is it really misleading if one physician has a misstep – a person who might otherwise 

have had a perfect record of achievement?  Is it not enough to “punish” the actual tortfeasor 

without going further?  At what point does what might be a bit of advertising puffery open the 

floodgates of litigation.  And – perhaps of greater importance - what will occur if the verdict and 

the principles behind it are upheld?  How could any commercial endeavor undertake this risk in 

the future? 

 

 As stated at the outset, the case has arisen in Florida but one can be certain that 

members of the trial bar as well as commercial entities across the country are carefully 

monitoring the outcome.          
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